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THE PARDONING OF PRISONERS BY PILATE 

The four evangelists, in narrating the history of the trial of Jesus 
before Pilate, lay much stress upon the effort made by the governor to 
save Jesus from the penalty which his accusers desired to have inflicted 
upon him. Pilate's last and supreme effort consisted in offering to 
pardon a prisoner, and his hope was that the people assembled before 
his tribunal would choose Jesus as the prisoner to be pardoned. But 
he made the fatal mistake of suggesting as an alternative that Barabbas 
was lying in prison, bound, and might properly be the object of clemency. 

In all four Gospels the release of a prisoner at the time of the Passover 
is mentioned as a custom. The passages are the following: Matt. 

27:15: Kara 8k lopr-qv dutOti 6 ijye/itav airoXvuv eva T<p o\Xig Seoyiiov, ov 
%$e\ov; Mark 15:6: Kara 8e ioprr/v aweXvev avTots eva Saratov, ov 
waprfrovvTo; John 18:39: lort Si arvvrjOcut v/xtv, iva Iva fyuv airo\v<ria iv no 
jrao-xa. The parallel passage of Luke is lacking in some manuscripts, and 
is omitted in Westcott and Hort, Nestle, the American Revised transla- 
tion, and other modern editions. It reads: avay<o/v Bi efxev awokvav 
avTots Kara eopTtjv ha (23:17). An analysis of these statements shows 
that the release of a prisoner was an established thing, for all four 
accounts use the imperfect tense of the verb in describing the matter. 
A careful reading of them indicates also that it was the people and not 
the governor who decided what prisoner should be released, for the 
datives of the pronouns (avrols and v/uv), together with the verbs selected 
(rJfleAov and wapyrovvro), clearly have this significance. In like manner, 
the peculiar form of expression in the passage of Luke, which is very old 
if not indeed genuine, proves that the people expected, and perhaps de- 
manded, that this act of clemency be performed at the Passover. 

Various accounts of the life of Christ, and many treatments of the 
history of the trial, have discussed these passages, either from the stand- 
point of explaining the phenomenon of pardon, or with a view to examin- 
ing their historicity. Some have held that the release of a prisoner by 
Pilate at the festival of the Passover was but the continuance of an 
ancient Hebrew custom, inaugurated very early to commemorate the 
escape of the Hebrews by divine aid from their bondage in Egypt. It 
is said that Pilate merely followed this same ancient custom in order to 
please his subjects. Others, who also hold that the custom was of 
Hebrew origin, regard it as an indication of the considerate treatment 
accorded by the Romans to their subject states, in that they allowed the 
native customs to survive, and even instructed governors of provinces 
to enforce these native customs, notwithstanding the fact that they 
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sometimes conflicted with the Roman ideas of justice and law. But there 
is absolutely no evidence that the pardoning or release of a prisoner had 
ever occurred, even once, before the time of Pilate. Certainly it would 
have been mentioned somewhere in the Old Testament if it had been a 
rite connected with the celebration of the Passover. A matter of such 
significance in inducing the nation to remember periodically the most 
vital incident in its national development could never have passed 
unnoticed in the historical or even in the poetical portions of its literature. 
If it had been a feature of the ceremony of the celebration of the Passover, 
the sections of the Talmud dealing with this festival would assuredly 
have told in just what manner this portion of the ceremonial was per- 
formed, and at what hour on the day of the Passover it occurred. But 
there is not a word about it, although the Talmud contains a full descrip- 
tion of the ceremonies from hour to hour, with an explanation of the 
reason for each portion of the rites performed. Furthermore, if it had 
been an example of Roman consideration instituted at the establishment 
of the Jews as a subject nation, or even at the establishment of Judea as 
a province, it is certain that Josephus would have mentioned it in his 
history of the period. Nor would it have been omitted by Philo, par- 
ticularly when he was enumerating all the favors received by the Jews 
from the Romans. 1 Amid such general silence it becomes necessary to 
regard this custom as one instituted only by Pilate, and continuing 
merely during the period of his procuratorship in Judea. 

In view of this silence, some scholars have argued that the pardoning 
of a prisoner was not of Hebrew origin, but was a transference of a Roman 
custom to the provinces, and think that the feast of the Lectisternium 
at Rome offers a parallel. This festival occurred first in 399 B.C., 
according to the account given by Livy, who tells of the conditions pre- 
vailing in the city during the days of the festival, and mentions the terms 
on which prisoners were released: "tota urbe patentibus ianuis promis- 
cuoque usu rerum omnium in propatulo posito notos ignotosque passim 
advenas in hospitium ductos ferunt, et cum inimicis quoque benigne ac 
comiter sermones habitos, iurgiis ac litibus tempera turn; vinctis quoque 
dempta in eos dies vincula, religioni dende fuisse, quibus earn opem dei 
tulissent, vinciri." 2 It is clear that the release of prisoners described 
by Livy is not parallel to the release intended by Pilate. At the Lec- 
tisternium the prisoners were simply let out on parole, and they were 
to agree to return to prison at the expiration of the period of the festival. 
No person believes, nor can one believe, that Pilate expected that Jesus 

J Legatio ad Gaium, passim. ' v. 13. 5-8; cf. Dionys. xii. 9. 
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or Barabbas, if released, would be returned to prison at the conclusion 
of the celebration of the Passover. The release or pardon was intended 
to be permanent. A second difference between the two customs con- 
sists in the fact that at Jerusalem, if one may interpret the gospels 
literally, the pardoning occurred each year at the Passover, whereas the 
Lectistemium took place only very rarely, at times of public distress, or, 
later, coupled with periods of special thanksgiving. 1 In addition to this 
difference, it is also to be noticed that there is no hint in the descriptions 
of the Lectistemium that prisoners were ever set free, except at the time 
of the first occurrence of the festival. In ordinary times in Rome large 
classes of the population were prohibited from entering the temples of 
the gods in whose honor the Lectistemium was usually held. But at 
times of festival all classes were admitted, both men and women, 2 citizens 
and neighboring peoples, 3 farmers and dwellers in the city, 4 freemen and 
freedmen, s and even the whole of Italy. 6 Although many such state- 
ments occur, there is no passage in which prisoners are mentioned in any 
manner, and it is scarcely conceivable that there would be an omission 
in our authorities if prisoners were actually present. The Lectistemium 
became characteristic of the "ludi plebeii," and early in the period of 
the empire was celebrated at the "ludi Romani," but in neither case is 
there any notice of a continuance of even the granting of parole which 
occurred on the occasion of the first Lectistemium. 

In contrast with the views already given, some writers have called 
into question the accuracy of the accounts of this episode in the gospels, 
on the ground that the governor of a province had not the power of 
pardon. Conversely, others accept the accuracy of the accounts, but 
hold that releasing a prisoner was another instance of the illegalities 
perpetrated by Pilate on this occasion. There seems to be no instance 
on record, either from Rome or from the provinces, in which a Roman 
officer pardoned any person who had been convicted of a crime. During 
the period of the republic penalties for infringements of the provisions 
of the criminal code were revoked only by vote of the people, as happened 
when Cicero was recalled from banishment. But with the assumption 
of the dictatorship by Julius Caesar many appeals were made directly 
to him in behalf of those who had earlier been convicted of offenses, 
chiefly political offenses, and Caesar seems to have taken upon himself 
the right to revoke the findings of the courts, or the votes of the popular 

1 Augustine, De civitate Dei, iii. 17. * Ibid. xxii. 10. 8. 

1 Livy xxvii. 51.8. s Macrob. i. 6. 13. 

3 Ibid. vii. 28. 8. 6 Livy xl. 10. 5. 
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assemblies. The revocation of sentences during the first century of 
the empire was comparatively rare, for each emperor seems to have held 
it a point of honor to uphold the dignity and decisions of his predecessor. 
When cases of revocation did occur, it was usually done by vote of the 
Senate. 1 But with the death of Domitian a change gradually came about, 
so that the historians relate a number of instances of men, banished by 
Domitian upon conviction in the courts, who were allowed by Nerva or 
Trajan to return to Rome. Even much later than this, although the 
right of pardon was assumed as a function of the emperor, it must have 
been used sparingly, for Antoninus Pius appealed to the Senate for its 
confirmation in several cases in which he desired to exercise clemency: 
"Is, quos Hadrianus damnaverat, in senatu indulgentias petit, dicens 
etiam ipsum Hadrianum hoc fuisse facturum."* 

The Corpus of Justinian expressly forbade governors of provinces 
to reverse their decisions. Thus the Codex says: "Poenam sua dictam 
sententia praesidi provinciae revocare non licet." 3 Practically the same 
statement appears in the Digest: " Divi fratres Arruntio Siloni rescrip- 
serunt non solere praesides provinciarum ea quae pronuntiaverunt ipsos 
rescindere."* Callistratus, the writer of this passage of the Digest, con- 
tinues by saying that, if it appears that the plaintiff in a case can be 
proved to have been guilty of perjury, or if the defendant has new evi- 
dence in his own favor which was not available at the time of trial, the 
penalty may be diminished, or may be entirely annulled. The governor, 
however, has no power to do this himself, but must lay the case before 
the emperor for his decision: "sed id dumtaxat a principibus fieri 
potest." This rescript of the divi fratres, that is, of Marcus Aurelius 
and Verus, was issued about 165 a.d.; but it cannot be imagined that 
the governors of the provinces in earlier times possessed greater 
privileges, and certainly they did not have such powers in the imperial 
provinces. 

On the other hand, the situation was quite different when a matter 
had been entered for action, but had not yet been adjudicated. From the 
earliest times criminal actions were normally instituted by private per- 
sons, and the Romans took great pains to insure honesty on the part of 
plaintiffs, and to be convinced that suits were not undertaken merely 
to cause trouble to an enemy. For this reason they established heavy 
penalties against those who were guilty of trumping up false charges, or 
who conducted their cases so carelessly as to render the hearings in court 

1 Digest xlviii. 10. 5; 16. 12. > viii. 47. 15. 

' Julius Capitolinus, Antoninus Pius 6. 3. * xlviii. 19. 27. 
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farcical, or to induce the suspicion of collusion with the defendant. 1 
But it might readily happen that a plaintiff who thought he had a good 
case against an alleged offender would discover as the case proceeded 
that he had made a serious mistake. If this happened he would desire 
to withdraw his suit. The Roman law forbade the plaintiff to withdraw 
merely of his own volition, for such a privilege might encourage ill- 
advised or careless charges to be made in court and to be discontinued 
with equal readiness: "quod qualiscunque accusatio illata cognoscentis 
auctoritate, non accusantis voluntate aboleri debet maioreque odio 
dignus existimaretur, qui temere ad tarn improbam accusationem proces- 
sisset." 2 The Romans, therefore, established rules for the obtaining of 
permission to discontinue a suit, and in the provinces such permission 
could be granted only by the governor: "Si quis autem ab accusatione 
citra abolitionem destiterit, punitur. Abolitio privatim a praesidibus 
postulari ac impetrari solet, item pro tribunali, non de piano." 3 From a 
somewhat indefinite statement by Paulus, it seems probable that the 
emperor could grant permission to anyone to withdraw from a prose- 
cution, and without the restrictions imposed upon a governor : " Destitisse 
eum accipiemus, qui in totum animum agendi deposuit, non qui distulit 
accusationem. Sed qui permissu imperatoris ab accusatione destitit, 
impunitus est." 4 

Obviously the situation of Barabbas at the time of the trial of Jesus 
was that he had been accused of a crime, and was now in prison awaiting 
the hearing of his case. Matthew calls him merely a "notable prisoner," 
"8t<r/xios im<rr)iuK (27:8), but the word oct/uos means only "one who is 
bound," and need not at all signify imprisonment as the result of a legal 
conviction. Mark describes the position of Barabbas thus: iitra. t<Sv 
(rraauurrSiv StSsjue'vos omv« iv rrj (rrwrtt <j>6vov irfjronjKtMrav (15:7). 
This says simply that Barabbas was bound, and the same verb, S«a>, is 
used a few verses earlier of Jesus as he was led to the court of Pilate: 
SrjvavTcs tov ' Iijerovv aTrijveyicav (15:1). Luke uses a much stronger expres- 
sion: Sorts ijv 8ta <rra<nv Ttva yevoncvrfv iv rrj iroXei k<u <j>6vov j8Aij0«s iv 
tjj ^vAouoj (23: 19). The same expression occurs in Matthew of a judi- 
cial conviction (5 : 25), and once of legal confinement (18 : 30), but Matthew 
uses it also, with a different, but synonymous, verb, to describe the posi- 
tion of a person kept under guard without trial, or until his trial 
should OCCUr: 6 yap 'HpcoS^s (cpai-i/ow tov 'Loanjv l&jo-tv (ecu iv <l>v\aK7J 

&iri$€To (14:3). Mark and Luke both mention the crime for which 
*Op. cit. xlvii. 15; xlviii. 16. 1. 1-7. 'Ibid. 16. 1. 7-8. 

1 Ibid. 16. 1. 10. 4 Ibid. 16. 13. 
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Barabbas was held. It was insurrection, and murder committed during 
the insurrection. The penalty for this crime, when committed in the 
provinces by those who were not Roman citizens, was death. Barabbas 
was not in prison, therefore, as a punishment for his crime. 

Insurrection was one of the acts treated as treason, and at the 
time of this episode the law in force on the subject was the lex Iulia de 
maiestate, a measure proposed by Augustus, and passed by the Senate. 
The Digest tells in the most general terms who is guilty of the offense 
of treason: "lex autem Iulia maiestatis praecipit eum, qui maiestatem 
publicam laeserit, teneri." 1 The contents of the law are described more 
fully a little earlier: "Maiestatis autem crimen illud est, quod adversus 
populum Romanum vel adversus securitatem eius committitur. Quo 
tenetur is, cuius opera dolo malo consilium initum erit, quo obsides 
iniussu principis interciderent: quo armati homines cum telis lapidi- 
busve in urbe sint conveniantve adversus rem publicam, locave occupen- 
tur vel templa, quove coetus conventusve fiat hominesve ad seditionem 
convocentur."* The ordinary Greek word used to translate seditio is 
aroo-is, also used by Mark and Luke to define the crime of Barabbas. 
The verb commonly employed to denote this act of treason is deficere, 
which is thus defined: "deficere autem dicuntur, qui ab his, quorum sub 
imperio sunt, desistunt et in hostium numerum se conferunt." 3 

The penalty for sedition is thus described by Paulus: "Auctores 
seditionis et tumultus vel concitatores populi pro qualitate dignitatis 
aut in crucem tolluntur aut bestiis obiiciuntur aut in insulam deportan- 
tur." 4 Either the first or the second of these punishments would be 
inflicted upon Barabbas, because he was a member of a subject state. 
Upon conviction for murder, of which Barabbas was apparently also 
guilty, a law of Sulla prescribed the same punishment: "humiliores vero 
aut in crucem tolluntur aut bestiis obiiciuntur." 5 

It could not be the case that Barabbas had already been convicted, 
and was now awaiting punishment, for Pilate would then have lost 
the power to release him. Nor did the Romans allow an interval between 
conviction and execution, according to a ruling quoted by Theodosius 
from Gratianus: " De his quos tenet career id aperta definitione sancimus, 
ut aut convictum velox poena subducat aut liberandum custodia diuturna 
non maceret." 6 The same promptness in carrying out the execution of 
a sentence was characteristic even of the republican period, as may be 

1 Ibid. 4. 3. * Sent. v. 22. 1. 

' Ibid. 4. 1. s Ibid. 23. 1. 

3 Ibid. iv. 5. 5. i. * Justinian Codex ix. 4. 5. 
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seen from the fact that the conspirators associated with Catiline were 
put to death immediately after conviction. A century later Tacitus 
relates a similar instance: "ductus in carcerem et statim exanimatus." 1 
We must conclude, therefore, that Barabbas was in prison awaiting trial 
when he unexpectedly received his release. It is also to be noticed that 
Pilate did not pronounce sentence upon Jesus until after the choice 
between the two prisoners had been made. If he had already pronounced 
sentence, he could not have released Jesus without exceeding his legal 
powers. 

It has been shown that no record exists which tends to prove that the 
system of releasing prisoners was employed by any governor of Judea 
before Pilate, and the use, in John's narrative, of the first person of the 
verb, diroXvtrca, shows that it was, in the opinion of the author of John, a 
device conceived by Pilate. No doubt Pilate was then on his annual 
circuit of the province to hear cases at law, and this will explain his 
presence in Jerusalem at this time. He probably found it advisable 
to arrange his circuit to permit of his being in Jerusalem at the time of the 
Passover. He would be attended by troops at any time while he was on 
circuit, but it would be especially desirable to have troops in Jerusalem 
when the city was thronged with visitors. Whether he heard cases 
before that of Jesus it is impossible to say, but he obviously knew of the 
presence of Barabbas in prison awaiting trial for sedition. The course 
to be adopted in legally effecting the release of any prisoner would be to 
induce the prosecutor to withdraw his suit. The prosecutor of Barabbas, 
whoever he was, acceded to the expressed wish of the crowd, but the 
prosecutors of Jesus refused to withdraw. Consequently there is no 
occasion for rejecting this episode in the gospels on the ground of assumed 
illegality on the part of Pilate in releasing one held for trial. It was 
absolutely correct, from the legal standpoint, in every particular; but 
the phenomenon must have been rare, or the ancient writers would have 
mentioned it as occurring elsewhere, and under other circumstances. 

Richard Wellington Husband 
Dartmouth College 

"Ann. Hi. 51. 



